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ON 1 the W of Mr Rochead, 

of Heriot's hoſpital, by which the hoſj pital loſt a 
conſiderable 5 the onen, came to a re- 
ſiolution of turning the treaſurers of all the ho- 
ſpi tals, and all other fe funds under their admini- 
tion, out of office, unleſs they found caution for ſuch 

a ſum as it was imagine they vie at any time haye in 
their hands ; and this RY was made known to' Mr 


$654 nens. 
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Pitcairn, treaſurer of the Trinity Hoſpital, amongſt o- 
theres. - 
Upon this, Mr Pitcairn gave in a propoſal to the re- 
— for finding caution to the amount of 400 J. 
zerling, and ſuggeſted the petitioner as the perſon he in- 
tended for his cautioner; and the reſpondents being ſatisfi- 
ed with him, they, by an act dated the 2gth February 1764, 
approved of the propoſal ; and did further enact and or- 
dain, That, in all time thereafter, the treaſurers of the 


ſaid hoſpital ſhould, within three weeks after their being 


elected into office, . find caution, to the ſatisfattion of 
the reſpondents, for their intromiſſions with the reve- 
nues of the hoſpital. ' 10 — 


| gth March Soon after this, Mr Pitcairn and the petitioner did 


176 4. 


grant the bond to the reſpondents, which is recited in 
the petition; and the queſtion ſubmitted to the conſi- 


deration of the Court by the petitioner is, Whether he is 


bound by this bond, as a ſurety for what Mr Pitcairn 
intromitted with, as well prior as ſubſequent to the date 
of it, to the amount of 40 /. Sterling, or ſuch leſſer ſum 
as ſhall appear to be due upon fetthng Mr Pitcairn's ac- 


counts. N 


he petitioner ſays, That the diſpute refolves into a 


queſtio voluntatis, upon the conſtruction of the bond : But 
the reſpondents cannot admit that to be the caſe, as the 
obligatory words of the bond are expreſs and clear: 
at the ſame time, they muſt be forgiven to think, that, 


| upon the whole circumſtances of the cafe, it is perfectly 


obyious and apparent, that their intention was to have a 
general ſecurity to the extent of 400 J. for what ſhould 
pear to be due by Mr Pitcairn, when, and at every pe- 
riod, he ſhauld ſettle his accounts: And, in ſupport of 
this, the reſpondents beg leaye to offer the following ob- 
ſervations. * | 


mo, 
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140, The object in 1 * 2 to the hoſpital * 
for Mr Pitcairn's faithfully accounting for the funds of 


the hoſpital; and it would haye been exceedingly ab- 
ſurd to have limited ſuch ſecurity, to what Mr Pitcairn 
ſhould intromit with fubfequent to the date of the bond, 
as by that means, in the event of his bankruptey, it would 
lead into diſpute and litigation with his cautioner, whether a 7 
the balance due aroſe from intromiſſions prior or poſteri- 7 
or to the date of the bond, the ſettlement of which might « 4 
be attended with infinite difficulties, = N 
240, The act of couneil recited in the bond, whereby 4 FA 
it is enacted, That the treaſurer of the hoſpital for the . farm 
time being, ſhall, within three weeks of his being elect- 
ed into office, find caution, clearly points out that the 
cauttonry-obligation was to be extended to Intromiſſions, „ "29" 
as well prior as ſubſequent to the act of finding caution ; ALAN 
for it coulel not poſſibly be intended, that no ſecurity Cre = 
was to be given for what was intromitted with between 4 EO. Geids, 
the time of the electing the treaſurer, and his ſurety grant- Aue I 
ing a bond of caution. 1 
ztio, It is admitted, that the propofal for tho petition- . o 
er's becoming cautioner was nrade and accepted of by 
the reſpondents, upon the 29th February, although the | 
bond was not executed till the gth March thereafter ; , r A. (.. L. 
and it might, with equal juſtice, be maintained, that it p 
was not the intendment of parties to bind the petitioner 
for Mr Pitcairn's intromiſſions between thoſe two periods, 
as that it was not intended to bind him in general for 
all Mr Pitcairn's intromiſſions. And, | 
4%, The preamble, or narrative, upon which the bond 
proceeds, and wherein mention is made of Mr Pitcairn's 
election, upon the 6th January 1762, plainly ſhows, that 
the obligation was meant to extend to Mr Pitcairn's in- 
tromiſſions from the time of his election. will | 
n 


When theſe conſiderations are duly weighed, it muſt 
appear evident, that the thing which was truly a&um et 
tractatum between the parties, was, that Mr Gardiner 
ſhould in general be cautioner for Mr Pitcairn to the ex- 
tent of 400 J. Sterling, without reſpect to any particular 

time of intromiſſion; and it cannot be doubted, if Mr 
Gardiner had refuſed to become bound for the 400 J. if 
TA Mr Pitcairn was due it at that time, that Mr Pitcairn 
Al, , would have been turned out of office: ſo that, if the 
«4: — words were doubtful, according to the ſenſe of parties 
Wl con 1295 and the nature of the thing, they muſt be interpreted a- 
3 4 gainſt Mr Gardiner. | 

PH "PM But truly- the obligatory words of the bond itfelf are 
ſo clear and expreſs, as to leave no room for conjecture 
or argument ; for Mr Pitcairn and the petitioner have 
there ſaid, © We jointly and ſeverally bind and oblige us 
„and our foreſaids, to make good all deficiencies to the 
« extent of the ſaid ſum of 400 /. Sterling, and that un- 

der the penalty of 80 J. Sterling, &c.” 3 

The petitioner chiefly reſts his argument upon th 
word /hall, which he ſays can only reſpect what was there- 
after to happen; for that the petitioner's becoming bound 
that Mr Pitcairn ſhall account ſo far as he ſhall intro- 
mit, cannot poſlibly comprehend intromiſſions had prior 
to the obligation. | 

The reſpondents do admit, that the writer of the bond 
might have conceived theſe parts of it in terms more * 

. —curate, and attended with not the leaſt ambiguity; and i 
. - . * 


. — 22 the obligation was to be limited in the manner contend- 
„ 5 


ed for by the petitioner,. they would have great cauſe to 
complain of the want of attention in the writer : But the 
reſpondents perſuade themſelves, that your Lordſhips 
cannot go into ſo narrow a conſtruction of the words of 

the bond, when it is ſo obviouſly apparent, that the ob- 

ject in view was a general ſecurity to the hoſpital, — 

| | | when 


when the ſubſequent obligatory words of the bond, bind- 
ing the petitioner to make good all deficiencies to the 
extent of 400 /. are ſo well adapted for that purpoſe. 

It is faid in the petition, That if the reſpondents in- 
tended the obligation to be ſo broad, there has been a 


ſimulatio falſi, or, at leaſt, diſſimulatio veri on their part, 


by not making the terms of the obligation more explicite, 
and in concealing from him the arrear due by Mr. Pit- © 
cairn. | 

The reſpondents flatter themſelyes, that they have al- 
ready ſatisfied the Court, that they could have no other 
intention, than the getting a ſecurity in general, for Mr 
Pitcairn's paying what balance might be due againſt 
him, upon his intromiſſions from the commencement of 
his office: and they muſt believe, that the petitioner had 
the fame view of the matter; and therefore, it is very 
wrong in him to infinuate, that there has either been 
a ſimulatio falſi, or a diſſimulatio veri; for, the reſpondents 
intentions were clear and undoubted: and, if there is 
any inaccuracy in the expreſſion of the bond, it is owing 
intirely to the fault of the writer; and, by the rules of 
hw, any inaccuracy of that kind is imputed to the gran- 
ter of the deed. Verba contra proferentem ſunt interpretanda; 


ſibi imputet, quia mentem non clarius dixit. And it is not pre- 


tended, that the petitioner ever inquired into the ſtate of 
Mr. Pitcairn's accounts; and indeed, it is not at all ſur- 
priſing, that either he ſhould have been negligent in that 
matter, or the reſpondents not very accurate in calling 
him to an account, as no complaints were ever made of his 
conduct; and that he was, as is confeft in the petition, 
a perſon of intire good credit. 

It is ſaid in the petition, that the bond is in effect an 
obligation ad factum preſtandum ; to wit, That the office 
thall be properly — containing a conſequen- 

tial 


| « 

tial obligation only to make 1 any loſs that may ariſe 
from mal-adminiſtration : and that it may often happen, 
when a perſon continues long in office, he may have dif- 
ferent cautioners, one after another; and that it would 
be abſurd to ſuppoſe, that each of thoſe cautioners were 
to be bound for a due adminiſtration in any period prior 
to their obligation. — 

The reſpondents do not well underſtand what is inten- 
ded by this. The chief and principal part of the bond in 
queſtion, and of all others of the like nature, is to pay 
what ſhall be found due: The preceeding obligation to 
account, is only the means for aſcertaining what is due; 
and, if ſeveral cautioners were to become bound at diffe- 
rent periods, in the manner ſuggeſted in the petition, 
without any clearances or ſettlements being made, there 
would be no ſort of impropriety in underſtanding them 
all to be bound in ſolidun; and certainly they would be fo 
bound, and could have no juſt cauſe to complain of it, 
if they were ſo inattentive as not to take care, that a quie- 
zus ſhould be granted for the periods comprehended with- 
in their ſeveral obligations. 

The petitioner ſays, That the reſpondents have taken 
care in the bond of caution got from Pitcairn's ſucceſſor, 
to take the ſurety bound in expreſs terms, for the intro- 
miſſions prior, as well as ſubſequent to the date of the 
bond; and from thence draws this concluſion, that the 
reſpondents could not mean the ſame thing at taking the 
bond from him, or otherways the terms of the bond 
would have been equally explicite. 

The concluſion does not follow from the premiſſes: 
If the writer of the laſt bond thought he obſerved any 
ambiguity in the expreſſion of the firſt, he was perfectly 
right to remove it; nay, if the reſpondents had known the 
petitioner's intention to diſpute the import of his obliga- 
. tlon, 


* | 7 
tion, they would on that account moſt certainly have ta- 


ken care, to have the bond to be granted by Mr. Pit- 
cairn's ſueceſſor ſo clearly expreſt, as to remove every 
poſſibility of cavil; but, from thence it will not follow, 
that it was their intention to make the firſt obligation 
more narrow then the ſecond. The ſudden bankruptcy 
of the treaſurer of Heriot's hoſpital, which was the inci- 
dent that gave riſe to the practice of demanding caution ; 
the ſecurity of the hoſpital, and the very nature of the 
tranſaction, all concurred in leading the reſpondents to 
demand ſecurities from the treaſurers of the public funds 
under their adminiſtration, in general terms, without li- 
miting it to the date of the ohligation. The payment of 
deficiencies' was the object in wiew, and that could 
not be ſecured by the taking of caution on any other 
terms. | 23 
The reſpondents have only further to obſerve, tliat the 
titioner has gone much out of his road, to charge the 
reſpondents with a ſuppoſed irregularity df * dili- 
gence againſt him, for payment ef a ſlump ſum of 4. 
Sterling, without having Mr. Pitcairn's account ſettled 
in a regular manner % 5 
If Mr. Pitcairn neglected to ſettle is accounts, it did 
afford a ſufficient ground for doing diligence agamſt his 
cautioner, and even for charging Hm for 400 J. it fo much 
appeared to be due, ſo that the petitioner would have no 
Juſt cauſe to complain, if the fact had ſtood, as It is ſet 
forth by him, in a long paragraph in the third page of 
his printed petition. | A 
But the petitioner muſt appear highly culpable to your 
Lordſhips, in running into a reflection of this ſort, which, 
if true, is impertinent to the cauſe,” when, in the imme- 
diate preceeding paragraph of his petition, he has admit- 
ted, that the reſpondents only threatned to proceed to dili- 
. . | gence 


d 


| gence againſt . and * 3 that this. vas done 
| | in wal molt gentle terms, to give him an opportunity of 
| - ing the} import of his obligation inthe way ſuſpenſion: 
| and that they did not put to the trouble of ſo much 


as finding caution, but a reed to the 
diſcuſſion — the bill. 1 ” e 5 
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